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VEMORANDUM OPI NI ON

| nt r oducti on

The United States of Anrerica ("the Governnent") seeks recovery
of heal th care expenses under the Medi cal Care Recovery Act, 42 U. S. C
§ 2651 et seq., and t he Medi care Secondary Paynent provi sions of the
Soci al Security Act, 42 U. S. C. 8 1395y, and di sgorgenent under the
Racket eer Influenced Corrupt Organi zation Act, 18 U.S. C. 88 1961- 1968,
("RICO'") fromni ne conpani es* and two affiliated organi zati ons? i nvol ved

in the cigarette industry.

1 The ni ne cor porate Def endants are: Philip Mxrris, Inc.; Philip
Morris Conpani es, Inc.; Liggett Goup, Inc.; R J. Reynol ds Tobacco
Conpany; British Areri can Tobacco Conpany; Brown &W I | i anson Tobacco
Corporation; British Areri can Tobacco I ndustries p.l.c.; Lorillard
Tobacco Conpany, Inc.; and American Tobacco Conpany ("Anmerican
Tobacco") .

2 The two organi zati ons are The Tobacco I nstitute and t he Counci |
f or Tobacco Research (fornerly known as t he Tobacco | ndustry Research
Commttee).



This matter i s nowbefore the Court upon the noti on of one of the
el even Defendants, British American Tobacco I ndustries p.l.c. ("BAT
Ind."), todismssthe Governnment’s conpl aint for | ack of personal
jurisdiction.® The Government argues that it is proper for this Court
t o exerci se personal jurisdictionover BAT I nd. under the District of
Col unmbi a Long-Arm Statute, D.C. Code § 13-423(a), while BAT Ind.
responds that it has no mi ni numcontacts withthis forumandthat this
Court cannot exercise personal jurisdiction over it based on the
actions of any other Defendant.

The Court has fully considered the parties’ extensivefilings, the
representati ons of counsel in open court at oral argunent, and the
entirerecord. As nore fully explainedherein, the Court concl udes
t hat t he Government has failed (1) to nmake the prima faci e show ng of
a conspiracy between BAT I nd. and its subsi di ari es B&Wand BATCO or
bet ween BAT Ind. and its non-affiliated co-Defendants whi ch woul d
justify assertion of personal jurisdiction under the District of
Col unbi a l ong-armstatute, and (2) to nake the prinma faci e showi ng t hat
BAT I nd. had t hose m ni numcontacts with the District of Col unbi a whi ch
constitutional due process requires. For these reasons, BAT Ind' s

Motion to Dismss is granted.

SBAT Ind. isthe only defendant to contest personal jurisdiction.
Def endants’ joint notiontodismssfor failuretostateaclaimis
addressed i n a separat e MenorandumQpi ni on i ssued t he sanme day as thi s

Opi ni on.



1. Factual Backaground*

The history of BATInd. andits subsidiaries and co- Def endant s,
British Aneri can Tobacco Conpany (" BATCO') and Brown & W1 | i anson
Tobacco Corporation ("B&W), i s one of significant change over a peri od
of 98 years. Each of the three corporations clains to have
"scrupul ously mai ntai ned all corporate formalities" throughout the
transformations intheir corporate structures and their rel ati onshi ps
to each other. Affidavit of Philip M Cook I n Support of Defendant
B.A. T. Industries p.l.c."s Motion To Dism ss ("Cook Aff.") at T 12.

BATCO, an Engli sh conpany t hat conducts tobacco-rel ated research

and owns subsi di ari es whi ch manuf act ur e and nar ket t obacco products,

4Ordinarily, for purposes of ruling onanotiontodismss, the
factual allegations of the conplaint nust be presuned to be true and
liberally construedinfavor of theplaintiff. Shear v. National Rfle
Ass’n of Am , 606 F. 2d 1251, 1253 (D.C. Cir. 1979). In determ ning
whet her a plaintiff has denonstrated that the defendant’ s contacts with
the forumsufficetojustify the exercise of personal jurisdiction,
however, “the Court is nolonger boundtotreat all of plaintiff’s
all egations astrue.” Tifa, Ltd. v. Republic of Ghana, C. A. No. 99-
1513, 1991 W 179098, at *8 (D.D.C. Aug. 27, 1991) (citing 5AC. Wi ght
& A. Mller, Federal Practice and Procedure 8§ 1351 (1990), for the
propositionthat “[w] hen acourt is consideringachallengetoits
jurisdiction over a defendant or ares, it may receive and wei gh
af fidavits and any ot her rel evant matter to assist it i ndeterm ning
the jurisdictional facts”). Cf. Asociation de Reclamantes v. United
Mexi can States, 735 F. 2d 1517, 1519 n.1 (D.C. G r. 1984) (hol di ng t hat
on notions to dismss for | ack of subject matter jurisdiction, courts
are not required to adopt plaintiffs’ versions of controverted
jurisdictional facts). This Factual Background section therefore
includes material fromthe two affidavits of BAT Ind.'s conpany
secretary, Philip M Cook, based on his personal know edge. It al so
i ncludes material fromthe Proffer of Publicly Avail abl e Evi dence
submtted by the Governnent.




was i ncorporated in 1902. Reply Affidavit of Philip M Cook I n Support
of Defendant B.A T. Industries p.l.c.'s Mdtion To D sm ss (" Cook Reply
Aff.") at 4. 1In 1927, BATCOacquired the st ock of B&W an Aneri can
ci garette manufacturer, which "operated as a subsidiary directly or
indirectly owned by" BATCO until 1979. |d.

I n 1928, Tobacco Securities Trust Conpany Limted ("TST"),
predecessor to BAT I nd., was i ncor porated as an i nvest nent conpany i n
Engl and. Cook Aff. at 1 4-5. TST "never manuf actured, marketed,
packaged, sold, pronoted, adverti sed or distributedtobacco products,
or any ot her goods or products."” Cook Aff. at 14. BATCOpartially
owned TST, whil e TST owned “approxi mately 0. 21 percent of [ BATCO S]
publicly held ordinary shares.” |d. at 5. “No sharehol der held a
controlling interest in” BATCO before 1976. 1d.

On July 23, 1976, TST changed its nanme to B.A. T. Industries
Li m t ed, which "becane t he sol e ordi nary sharehol der of [BATCQ” in a

"reverse takeover." “The forner public sharehol ders of ordinary shares
of [ BATCOl becane sharehol ders of [ TST/B. A T. Industries Limted].”
Id. at 5. 1n1979, BATCOwent frombei ng a parent conpany of Brown
& WIlliamson to beingits sister conpany. ld. at 4. On July 8,
1981, B.A T. Industries Limted changedits naneto B. A T. Industries
p.l.c. ("BATInd."). 1d. at 5. Sincethe reverse takeover, BAT I nd.
has "been a hol di ng conpany of both Brown &W I |ianson and [ BATC( . "

Id. at | 4.



After the July 23, 1976, transacti on and continuing until the
present, BATCOhas “continuedits operations and continuedtoretain
its separate corporate existence andidentity,” as has BAT Ind. 1d. at
1 6. BAT Ind. remains an i nternedi ate hol di ng conpany of Brown &
W lianmson and BATCO their ultinmate parent conpany is British Aneri can
Tobacco p.1.c.5% whichwas created in Septenber 1998. 1d. at 19. Like
its predecessor, TST, BAT Ind. "renai ns a hol di ng conpany t hat does not
manuf act ure, mar ket, package, sell, pronote, advertise or distribute
t obacco products.” |d.

I11. Standard of Revi ew

To prevail on a notion to dismss for |ack of personal
jurisdiction, aplaintiff nust make a prinma faci e showi ng of perti nent

jurisdictional facts. See Ednond v. United States Postal Serv. Gen.

Gounsel , 949 F. 2d 415, 424 (D.C. Cir. 1991); Naart ex Gonsul ti ng Corp.

SBritish Arerican Tobacco p.|l.c. owns a vast tobacco enpirewith
gl obal reach. The fam |y of affiliated conpani es whose ul ti mate parent
corporationis British Ameri can Tobacco p.l.c. is known as t he BAT
Group. See Prof. at 1, n.2. This includes BAT I nd., BATCO, and B&W
British Aneri can Tobacco p.|.c."'s whol | y-owned subsi di ary, BAT Ind.,
itsel f owns hundreds of subsidiaries, predom nantly manufacturers of
t obacco products. Cook Aff. at 710. At the time that BAT Ind.
acqui red BATCOin 1976, BATCO owned tobacco-rel ated subsi di ari es
"servi ng approxi matel y 150 countries around the world,"” andthereis no
i ndi cation that these subsidi aries donot remaininthe BAT G oup or
that British Areri can Tobacco p.|.c. does not own ot her subsi diaries
operating inadditional countries. Cook Reply Aff. at 7. BAT G oup
affiliates ownthe |l eading cigarette brandin over thirty markets; in
the United States, B&Wis the third | argest cigarette conpany.
See Sinonv. Philip Mrris, Inc., 86 F. Supp.2d 95, 99 (E. D.N. Y. 2000).
The BAT Goup callsitself "thewrld s nost international cigarette
manuf acturer.™ 1d.




v. Watt, 722 F.2d 779, 787 (D.C. Gr. 1983). Aplaintiff makes such a
show ng by al | egi ng specific acts connectingthe defendant with the

forum nere all egations of a conspiracy will not suffice. See Naartex

at 787.
I n determ ni ng whet her a basis for the exercise of personal
jurisdictionexists, "factual discrepanci es appearingintherecord

must be resolved in favor of the plaintiff.” Crane v. New York

Zool ogi cal Soc., 894 F. 2d 454, 456 (D.C. Cir. 1990) ( citing Reuber v.

United States, 750 F. 2d 1039, 1052 (D.C. Cir. 1984)). Inthis case,

the facts central to the Motion’s disposition are not disputed.
| ndeed, the Governnent did not submt any reply to BAT I nd.’ s Response
tothe Governnent’s Proffer of Publicly Avail abl e Evidence ("Proffer”
or "Prof.").
| V. Discussion

The Governnent of fers four separate rationalestojustifythe
exerci se of personal jurisdictionover BAT I nd. under the District of
Col unbi a long-armstatute, two of which are based on conspiracy
all egations. To prevail onthis Mdtion, the Governnment nust nmake a
prima faci e show ng t hat under at | east one of its rational es, BAT
Ind. falls within the coverage of the | ong-armstatute, and that
exercisingjurisdictionover it inthis case would not violate its due
process rights. The Governnment has not nmade either show ng.

A. The Governnent Has Failed To Make A Prima Faci e Show ng



Of A Conspiracy
The Governnent argues that BAT Ind. is subject to personal
jurisdictioninthe District of Col unbia pursuant tothe District of
Col unbi a | ong-arm statute, D.C. Code 8§ 13-423(a), based on the
conspiracy theory of jurisdiction. The D.C | ong-armstatute provides:
[a] District of Colunbia court may exercise personal
jurisdiction over a person, who acts directly or by an

agent, as to a claimfor relief arising fromthe person’s
(1) transacting any businessinthe District of Col unbi a;

* % %

(3) causingtortiousinjuryinthe D strict of Col unbi a by
an act or omission in the District of Colunbia;

(4) causingtortiousinjuryinthe D strict of Col unbi a by
an act or om ssionoutsidethe District of Colunbiaif he
regul arly does or solicits business, engages i n any ot her
persi stent course of conduct, or derives substantial revenue
fromgoods used or consunmed, or services rendered, inthe
District of Colunbia.

D.C. Code § 13-423(a).

The conspiracy theory of jurisdiction provides that where a court
has personal jurisdiction over the co-conspirator of anon-resident
def endant, such as BAT I nd., due to overt acts conmtted by t he co-
conspirator inthe forumin furtherance of the conspiracy, the co-
conspirator i s deened t he non-resi dent defendant’s "agent™ for purposes

of the long-armstatute. Junquist v. Sheikh Sultan Bin Khalifa Al

Nahyan, 115 F. 3d 1021, 1031 (D.C. Cir. 1997). Wil e conspiracy-based
jurisdiction has been approved as a general principleinthe D strict
of Col unbi a, such approval has been given only i n cases where the

def endant has not contested t he exi stence of the conspiracy. See,



e.g., Mandel korn v. Patrick, 359 F. Supp. 692, 695 (D.D.C. 1973);

Dool ey v. United Tech. Group, 786 F. Supp. 65 (D.D.C. 1992). However,

by the sanme token, no District of Colunbia court has ruled that
conspiracy jurisdictionis unavailableinafactual setting where a

def endant has contested t he exi stence of a conspiracy. See Eric T. v.

Nati onal Med. Enterprises, Inc., 700 A 2d 749, 756 n.12 (D.C. 1997).

The Gover nment asserts two di stinct theories for the exercise of
personal jurisdictionover BAT I nd. under a conspiracy-based ar gunent .
As its first theory, the Governnent argues that under D. C. Code § 13-
423(a) (1), BAT Ind.'s co-conspirators transacted business in the
Di strict of Columnbiaand comm tted nunerous overt acts infurtherance
of the conspiracy inthe District of Colunbia. Asits secondtheory,
t he Gover nnent argues that under D.C. Code § 13-423(a)(3), BATInd.'s
co-conspirators commttedtortious actsinthe District of Colunbiain
furtherance of the conspiracy that caused tortious injury in the
District of Colunbia. As athresholdissue, the Governnent nust first
make a prima facie showing that BAT Ind. participated in the
conspiracy.

To make such a showi ng, the Gover nnent nust nmake a prima facie
showi ng of all four elements of a civil conspiracy:

(1) an agreenent between two or nore persons; (2) to

participate in an unlawful act, or in alawful act in an

unl awf ul manner; and (3) aninjury caused by an unl awf ul

overt act performed by one of the parties tothe agreenent
(4) pursuant to, andin furtherance of, the common schene.



Giva v. Davison, 637 A 2d 830, 848 (D.C. 1994).

In addition, because the Governnent accuses BAT Ind. of
participatinginaconspiracy under RI CO an additional elenment is
added t o t he above-cited definition of a conmon lawcivil conspiracy.
Under RI CO, each defendant nust have commtted "at | east two acts of
racketeering activity, one of which occurred after the effective date
of this chapter and the | ast of which occurredwthintenyears. .
after the comm ssion of a prior act of racketeering activity." 18
U S.C. §81961(5). The Governnent has failed to make a prima facie
showi ng of the four el ements of acivil conspiracy as well asthefifth
el ement necessary toits clai mthat BAT Ind. participatedinaRICO
conspiracy either withthe Defendants affiliatedwithit or withthe
non-affiliated Def endants, and t hus cannot showthat this Court has
personal jurisdiction over BAT Ind. based on the existence of a

conspiracy.®

6 Wt hout substantial evidence that the defendant participatedin
a conspiracy ainmed at a forum courts have tended to decline to
exercise jurisdiction. See Dorman v. Thornburgh, 740 F. Supp. 875, 878
(D.D. C. 1990) (finding no conspiracy jurisdictionwhere allegedfacts
di d not support conspiracy and notingthat "this Court will not all ow
plaintiffstoassert thefictionof aconspiracy sinplyinorder to
est abl i sh personal jurisdictionover defendants who cl early have no
contact or interest withthe District of Colunbi a"); Del gado v. Feder al
Bur eau of Prisons, 727 F. Supp. 24, 27 (D.D.C. 1989 (no conspiracy
jurisdictionwherenoinjury occurredinthe District of Col unbia);
Hasenfus v. Corporate Air Servs., 700 F. Supp. 58, 62 (D.D. C. 1988)
di sal | owi ng conspiracy jurisdiction where clai nms wer e
"unsubstanti ated"); Arerican Ass'n of Orui se Passengers v. Qunard Li ne,

9



1. The Government Has Failed To Make A Prima Facie
Showi ng OF An Agreenment In Fact Wth Its Affiliates

The Gover nnment argues that BAT I nd. conspired w t h Def endant s B&W
and BATCO, its subsidiaries. BAT Ind. responds that it islegally
i mpossi bl e for a parent corporationto conspirewithits subsidiaries
under RICO, andthat evenif it islegally possible, the GCovernnent has
not made the necessary prima facie showi ng of an agreenent here.

Thi s Court need not reach the question of thelegal possibility
of acivil RICOconspiracy between a parent and its subsidiaries,
because t he Governnent has failed to make a prima faci e show ng t hat
BAT Ind. entered into any agreenment w th B&W or BATCO.

a. Statement OF Busi ness Conduct

The Governnment contends that certain docunments BAT I nd.
di stri buted t o B&Wand BATCO denonstr at e t he exi st ence of an agr eenent
bet ween t he parent and its subsidiaries. In 1993 BAT I nd. issued a
St at enment of Busi ness Conduct ("the Statenent”) toits subsidiaries
that applied"to all directors, officers and enpl oyees of [BATInd.]."
Prof. Ex. 76 at 1. The "principles" of the Statenent applied"to all
directors, officers and enpl oyees of every conpany withinthe B. A T.
| ndustries G oup of Conpanies."” |d. The Statenment set forth two

“prime" principles: "(i) observance of the laws in every jurisdiction

Ltd., 691 F. Supp. 379, 382 (D.D.C. 1987) (hol ding that conspiracy
jurisdiction cannot be uphel d where the al |l eged co-conspirators "do
contest their role in any conspiracy").

10



inwhichB. A T. Goup conpani es operate and (ii) in follow ng that
princi plewthinthe group, the observance of t he hi ghest standards of
integrity inthe conduct of our business activities."” 1d. at 2. The
St atenent, however, did "not purport to |lay down detailed rules
concerning all the topics which it covers. These will be for
i ndi vi dual Operating G oups and conpanies to determnelocallyinthe

I i ght of their own circunstances and t hei r busi ness environnent." |d.

The Statement required certain officials to "make a report
annually to the B.A T. Industries Audit Comm ttee concerning (i)
general conpliancew ththis Statenment throughout the Goup and (ii)
specific circunmstances of violation.” 1d. at 3.

The St at enent i ncor porat ed a March 1984 docunent entitl ed "Legal
Consi der ati ons on Snoki ng & Heal th Policy” ("the Legal Consi derations
docunment ") . The Legal Consi derations docunent instructed subsidiaries
of BAT Ind. to be "factually and scientifically correct” in their
"stat enent s about ci garette snoking or the snoki ng and heal th i ssue.™
Prof. Ex. 61. The Legal Consi derations docunent further statedthat
the "scientifically correct” position was that "[n]o concl usive
evi dence has been advanced and t he stati stical associ ati on does not
ampount to proof of cause and effect. Thus a genuine scientific
controversy exists."” Prof. Ex. 61.

The Gover nnent argues that the Statenent of Busi ness Conduct and

11



t he Legal Consi derati ons docunment, when exam ned t oget her, denonstrate
"a congl onmer at e-w de, substantive position" that BAT I nd. i nposed on
its subsidiariesthrough a nunber of boards and oversi ght committees.”’
Opp’ n at 14-15. BAT I nd. contends that this argunent i s inaccurate.
It enphasi zes that rather thandictating a"party line," the Statenent
clearly directs individual conpanies to establishtheir ow "detail ed
rules."” Prof. Ex. 76 at 2. Toillustrateits point, BAT Ind. points
to the "Standards of Busi ness Conduct" that B&Wi ssued for itself.
B&W s St andards "t[ ook] i nto account the [BAT Ind.] principles," to
which B&W "fully subscribe[d]."” Mss Aff., Ex. T at 1.

These docunents, whet her vi ewed i ndi vi dual |y or cunul atively,
sinply do not constitute a prima facie showi ng that BAT I nd. had an
agreenment withits subsidiaries. At nost, BAT Ind. was nerely acting
initsroleas ahol ding conpany and sol e shar ehol der by exercising a
certain degree of influence over its subsidiaries to protect its
i nvest ment s.

It i s appropriate and necessary for a hol ding conpany inits

rol e as sol e sharehol der to exercise a certain degree of

i nfluence over its subsidiaries thereby maxim zing the

hol di ng conpany/ sharehol der’ s i nvestnent. . . . [ BAT Ind.]

exerci sed an appropri ate degree of i nfluence over certain
deci si ons made by B&W consi stent withits hol di ng conpany

" As exanpl es, the Governnent nmentions the Chairman's Policy
Conmittee (|l ater known as t he Chi ef Executive's Committee) of the BAT
| nd. Board; the Tobacco Strategy Revi ew Team whi ch coordi nated t he
activities of various tobacco operating conpani es but was not a
conm ttee of BAT Ind.; and sone of the Chairnman' s Advi sory Conf er ences.
See Opp'n at 14-15; Def.'s Response to Prof. at 8-17.

12



function and well within the norm

Robert Stobaugh Aff. at 7 15, 17.
b. Personnel Overl ap

The Gover nnent argues t hat many i ndi vi dual s wor ked successi vel y
or simultaneously for BAT I nd., B&W and BATCOas directors, officers,
and/ or enpl oyees. Apparently the CGover nnent woul d have t he Court infer
fromthis factual scenario that BAT I nd. had an agreenent with the two
subsidiaries. It would stretch the chain of logic to the breaking
poi nt, however, to conclude that the mere fact that BAT Ind. andits
subsi di ari es had over |l appi ng di rect or at es and per sonnel denonstrates an
agreenent anong the three entities to suppress unfavorabl eresearch, to
not devel op a safer cigarette, to perpetuate a public controversy about
the health effects of snmoking, or to market cigarettes to children.

Furthernore, it is far fromclear that the Governnent’s factual
assertion of personnel overlapis even accurate. Accordingtothe
Reply Affidavit of Philip M Cook, BAT I nd.’ s Conpany Secretary, to
whi ch the Governnent offered no substantive reply,

[a] part fromthe brief transition periodinmediately after

the July 23, 1976 transaction, there has beenlittle overlap

i n menbershi p of the [ BATCO board of directors and t he [ BAT

I nd.] board of directors. Currently, only one personsits

on t he board of both conpanies. Simlarly, the overl ap

bet ween the [ BAT Ind.] and Brown & W1 |ianson boards of

di rectors has been mi ni mal and currently no nmenber sits on
bot h boards.

13



The Governnent itself acknow edges that there i s anot her corporate
| ayer standi ng bet ween BAT | nd. and B&W nanel y BATUS Hol di ngs, Inc.,
a Del awar e cor poration, thus casting further doubt on the i mage of
over | appi ng corporations with fuzzy borders. Insum the Governnent
has failed to make a pri ma faci e show ng of an agreenent bet ween BAT
Ind. and either of the Defendants affiliated with it, BATCO and B&W
2. The Government Has Failed To Make A Prima Facie
Showing O A Civil Conspiracy O A Pattern of
Racketeering Activity
The Gover nnent argues that BAT I nd. participatedinthe all eged
conspi racy anmong all the non-affiliated Defendants, but does not
support its argunment with the necessary prim faci e show ng. Under
RI CO, a conspiracy consists of two or nore acts of racketeering
conmtted withinaten year period. 18 U.S.C. § 1961(2). Mil and
wire fraud are both acts of racketeering. 1d. at (1)(B).
a. The Hol | and Letter
The Government attenpts to nake a prima facie showng with a
letter wittenin 1983 by BAT I nd.’ s then-chairman, Sir Philip Sheehy,
toPhilip Mrris, Inc., concerningthe objections of the BAT G oup's
Dutch affiliate to an adverti sing canpai gn | aunched i n Hol | and by
Philip Morris-Holland B. V.8 Sheehy wrote that the canpai gn, which

i nplied that a brand of BAT Group cigarettes could harmsnokers’

8 The Conpl ai nt refers to Sheehy's |l etter as "Racket eeri ng Act No.
59." Conpl. App. at T 59.

14



heal t h, nade "a nockery of | ndustry co-operation on snoki ng and heal th
i ssues"” by using "the health issueto gainconpetitive advantage."”
Prof. Ex. 58. Inafollowuptel ephone conversation, BAT Ind. director
Eric Albert AlfredBruell toldaPhilip Mrris official that it was
"[e]ssential toensurethat in future no nenber of the I ndustry does
anything simlar."”™ Prof. Ex. 59.

Sheehy’ s reference to i ndustry cooperation, and his and Bruel |’ s
i nplications that one way t he i ndustry cooperat ed was by not stating
publicly that anot her conpany’s ci garettes coul d har msnokers’ health,
do suggest t hat an agreenent exi sted between BAT Ind., Philip Mrris,
and ot her cigarette manufacturers. BAT Ind. argues that the Philip
Morri s adverti sing canpai gn appeared only i n Hol I and, and t her ef or e has
no bearing on any all eged conspiracy to "perpetrat[e] an ‘open

controversy’" inthe United States or to "decei ve t he Ameri can public
about the health effects of smoking."” Reply at 31. If the issues
addressed inthe | etter were so geographi cally constrai ned, however,
t he BAT G oup affiliatein Holland could have wittentothe Philip
Morris affiliatein Holland about i ndustry relationsinthat country.
| nst ead, the chairman of BAT Ind., |ocated in London, woteto Philip
Morris Inc., locatedin NewYork City. The invol venent of high-Ievel
officials in the countries where the parent corporations were

headquartered i ndi cates that the "i ndustry cooperation" Sheehy referred

to was international in scope.

15



Nevert hel ess, the Governnment cannot make a prima faci e show ng
t hat BAT I nd. participatedina Rl COconspiracy based on the Hol | and
controversy al one. As noted above, the Governnment nust showt hat BAT
Ind. coomtted at | east two acts of racketeeringw thinten years of
each other. Therefore, evenif BAT Ind. engaged in aracketeering act
inthisinstance, the Government nust nmake a pri ma faci e show ng t hat
BAT I nd. comm tted anot her act of racketeeringwthinten years of
Septenber 9, 1983, the datetheletter was witten. The Governnent has
failed to do so.

b. The BAT Board Cui delines

The Governnent offers other exanples of BAT Ind.'s all eged
racketeering activity. First, the Conplaint alleges that on April 14,
1982, BAT Ind. "know ngly cause[d] to be delivered by the United St ates
mai | s" aletter addressed to a B&Wofficial that "referenced materials
regardi ng t he ' BAT Board Cui delines' on public-affairs matters, and
referred to enclosed 'secret' papers entitled 'Assunptions and
Strategies of the Snoking Issues.'" Conpl. at § 55. Philip Cook
attests inhis affidavit that these docunents were i ssued by t he BATCO
Board, not by BAT Ind., and the Governnment has not refuted his
statenment. See Cook Aff. at  31. BATCOand BAT I nd. are two separate

entities with separate boards

16



of directors; a docunent i ssued by BATCOcannot be attri buted to BAT
| nd.
cC. The Broughton Statenent
Second, the Governnment alleges that BAT Ind. "transmtted in
i nterstate commerce by neans of the mail s" the 1996 st at enent by BAT
Ind. CEO Martin Broughton that BAT Ind. didn't conceal and had no
i nternal research provi ng snoki ng causes di sease or i s addictive.

Compl . App. at § 101. The WAll Street Journal published that

statenment. Philip Cook attestsinhis affidavit that BAT I nd. di d not
transmt the "al |l eged” statenments throughthe United States mailsto

The Wal | Street Journal. Cook Aff. at  32. Rather, Broughton made

the statenents in person in London, where it was the nmedia, not
Br ought on, whi ch pi cked t hemup and di ssem nated them Therefore the
i nci dent cannot be deemed to establish a prina facie case of mail
fraud.
d. The Imasco Research Project

The Governnment al so points tothe refusal of BATInd. to fund a
research project at a BAT G oup Canadi an affili ate as evi dence of the
Def endant's participation in the alleged conspiracy. |masco, a
Canadi an ci garette conpany that at the ti me was | ess t han 50%owned by
BAT I nd., asked ot her BAT Group conpani es to financially support its
research on t he devel opnment of al ess hazardous cigarette. Prof. Ex.

257 at 28.
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[ T] he BAT Group oper ati ng conpani es ot her than | masco .

deci ded not to fund | masco' s research programon a group-

wi de basis. Their deci sion was not the product of direction

from[BAT Ind.], but was a result of scientists at those

oper ati ng conpani es concl udi ng t hat t he proj ect was not wel |

conceived froma scientific perspective.
Response to Prof. at 30. The Governnent argues that it was BAT I nd.
al one t hat made t he deci sion not to fund the I masco project, and t hat
it did soto suppress research into aless hazardous cigarette as
agreed to by the co-conspirators. But the fact that BAT I nd. di d not
control its subsidiary's research decisionsis highlighted by the fact
t hat despite its failure to obtain the funding it sought, |Imasco
continued its research project with its own funds.® |d.

The Governnent al | eges that BAT I nd. participated not onlyina
RI COconspiracy, but alsoinacivil conspiracy. It fails to nake a
prima faci e showi ng of all four el enents necessary to a cl ai mof civil
conspi racy for any one of the four incidents di scussed above. In fact,
t he Gover nment does not even all ege any i njury resulting fromany one
of these particular incidents. See G.iva, 637 A 2d at 848. Thus the
Governnment fails to nmake a prim faci e showi ng of a RI COpattern of

racket eering or of acivil conspiracy as to any of the four incidents

di scussed above.

°lmasco may still be conducting this research. See Trans. Moti on
Heari ng, June 14, 2000.
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e. The Foundations OF The Conspiracy

Inadditiontoits failureto showthat BAT Ind. participatedin
two particul ar, specific acts of racketeering or inacivil conspiracy,
t he Governnent al so fails to showthat BAT I nd. participatedinthe
creation and organi zati on of the al | eged conspiracy. The Governnent
al | eges that t he conspi racy anong Def endant s was forned at a neetingin
New York City on Decenber 15, 1953. See Conpl. at 15. As aresult of
t hat neeting, Defendants published afull-page adverti senment called"A
Frank Statenent to G garette Snokers" in 448 Aneri can newspapers, whi ch
BAT I nd. di d not sponsor or sign. Conpl. at 17. The "Frank St at enent”
announced t he est abl i shnent of The Tobacco I ndustry Research Comm ttee
("TIRC"), predecessor of the Council for Tobacco Research ("CTR"),
t hr ough which the cigarette conpanies "carr[ied] out their fraudul ent
course of conduct"” by sponsoring and di ssem nati ng research t hat
per pet uat ed an open controversy about the health effects of snoki ng.
Conpl . at 12. 1n 1958 sone ci garette conpani es establi shed t he Tobacco
Institute ("TI"), "a publicrelations organi zati on whose functi on was
t o ensure that def endants’' fal se and ni sl eadi ng positions onissues
rel ated t o, anong ot her things, the connecti on between snoki ng and
di sease, were kept constantly before the public, doctors, the press,

and the governnent." Conpl. at 21.
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Significantly, BAT Ind. didnot participateinthe 1953 neeti ng,
which is alleged to be the crucial organi zati onal neeting of the
conspi racy; BAT I nd. has never been a nenber of TIRC, whi ch was created
in 1954, or its successor CTR, and BAT I nd. has never been a nenber of
TlI, which was created in 1958. |ndeed, BAT Ind. did not conme into
exi stence until 1976. On these facts it cannot be said that the
Gover nnent has nade a prina faci e show ng that BAT I nd. pl ayed any rol e
in the original or early organizational activities of the conspiracy.

f. Sim | ar Conduct

The Governnent all eges that BAT Ind. "utilizedthe strategy and
tactics of other defendants inthis case, who had consi stently pronot ed
a fal se ' controversy' regarding the health risks of snoking." Prof. at
13-14. The Governnent al so cites, as anot her exanpl e of BAT I nd.
conduct that was simlar tothe conduct of the ot her conspirators, BAT
Ind."'s suppression of Imasco's research just as ot her Defendants
suppressed or refused to conduct any research into asafer cigarette.
True or not, allegations that BAT Ind. acted simlarly toits non-
affiliated co-Defendants do not nake a pri ma faci e showi ng t hat BAT
| nd. conspired w th those Defendants. "Although parallel behavior may
support an inference of conspiracy when the al |l eged co-conspirators
have acted in away i nconsi stent wth i ndependent pursuit of econom c
self-interest, that inference is warranted only when a theory of

rational, independent actionis|ess attractive than that of concerted
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action." Federal PrescriptionServ., Inc. v. Anrerican Pharm Ass'n,

663 F. 2d 253, 267 (D.C. Cir. 1981); see also Proctor v. State FarmMut.

Auto. Ins. Co., 675 F. 2d 308, 327 (D.C. Cir. 1982) (holding that

"[p] arall el busi ness behavior alone. . . isinadequateto create an
i nference of concerted acti on necessary to establish a Sherman Act 1°
violation"). Inshort, the Governnment has not shown t hat parall el
conduct by BAT Ind. gives rise, in this factual context, to an
i nference of conspiracy.
B. The Governnent Has Not Made A Prima Faci e Showi ng That
BAT Ind. Has M ni mum Contacts Wth The District Of
Col unmbi a
The Gover nnment suggests two t heories for the exerci se of personal
jurisdictionunder the District of Col unbialong-armstatute that do
not require a showi ng of a conspiracy. As its third theory, **the
Governnent argues that under D.C. Code § 13-423(a)(1), BAT Ind.
transacted business in the District of Colunmbia by buying and
"mai ntain[ing] theviability" of cigarette brands fornerly owned by t he

Ameri can Tobacco Conpany. Prof. at 55. As its fourth theory, the

Governnent argues that under D.C. Code § 13-423(a)(4), BAT Ind.

10 Thereis no authority stating that parallel conduct al one coul d
giverisetoaninference of conplicity ina RICOcontext, when it
cannot suffice in an antitrust context.

11 The first and second t heories were di scussedin 81V.A , supra.
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commttedtortious acts? outside the District of Colunbiathat caused
tortiousinjuryintheDistrict, fromwhichit derives substanti al
revenue through the marketing and sale of cigarettes by its
subsidi aries.

The Governnent' s third theory offered i n support of the exercise
of personal jurisdiction cannot stand because t he Gover nnent has not
shown that BAT Ind. "transact|[ed] any business in the District of
Col unbi a, " as D. C. Code 8§ 13-423(a)(1) requires. The Government argues
that in April 1995, BAT Ind. transacted businessinthe District of
Col unbi a by acqui ri ng and operating the Anmeri can Tobacco Conpany' s
cigarette manufacturing facility in Reidsville, North Carolina, and
sellingits brandsinthe District of Colunmbia. See Prof. at 55-58.
The Governnment alleges that BAT Ind. entered into a "judicially
enf or ceabl e" Consent Order with the Federal Trade Comm ssion ("FTC') to
"mai ntainthe viability of certain popul ar Areri can Tobacco brands. "
Id. at 55. The FTC approved t he acqui siti on of Arerican Tobacco, the
Governnent cl ai ns, only because BAT I nd. signed this agreenent. After
BAT I nd. acquired Anmeri can Tobacco, accordingtothe Governnment, it

nmer ged Ameri can Tobacco i nto B&W al t hough it remai ns obl i gat ed t o nake

2 The acts t he Gover nnent al | eges i ncl ude publi cly denyi ng t hat
ni cotineis addictive though BAT I nd. knewthe contrary to be true;
controlling and directing research oncigarettes inorder to perpetuate
an "open controversy" regarding their safety; and suppressingthe
devel opnent of al ess hazardous cigarette in order tomnimze B&W s

exposure to legal liability in the United States. See Opp'n at 36.
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certain reports to the FTC under its agreenent. See Prof. at 55-56.

BAT I nd. di sputes the Governnent's account of the American Tobacco
acqui sition. Accordingtothe Cook Reply Affidavit, it was B&Wand not
BAT I nd. that acquired Aneri can Tobacco, managed i t s manuf acturi ng
facility, marketedits brands, and assunedits liabilities.?® Seeid.
at § 21; Responseto Prof. at 32-33. Cook attests that BAT I nd. never
"manuf acture[d], [sold], or distribute[d] cigarettes under [ Anrerican
Tobacco' s] brand nane inthe District of Col unbi a, or anywhere el se, "
and therefore there are no grounds for finding that it transacted
busi ness here. Cook Reply Aff. at § 21. The Governnment has not
rebutted the facts contained in these sworn decl arations.

BAT Ind. is correct that its agreenent with the FTC cannot form
atheory for exercisingjurisdictionbecause the agreenent explicitly
states that BAT Ind. consents to jurisdictionin the District of
Col unbi a "for purposes only of this agreenment and any proceedi ngs
arising out of, or toenforce, this agreenent.” Prof. Ex. 76Cat T 4.
Such explicitly limted consent cannot provi de a basis for the exercise
of specific jurisdictionherewherethe allegations of the conspiracy

do not arise out of that stock purchase. See Malinckrodt v. Sonus

Phar maceuticals, Inc., 989 F. Supp. 265, 271 (D.D. C. 1998) (hol di ng

t hat defendant's previ ous contacts with a gover nnent agency coul d not

B 1t nust be noted, once agai n, that the Governnent i s not aski ng
this Court to piercethe corporate veil to hold BAT I nd. account abl e
for B&W s actions regardi ng Aneri can Tobacco.
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support jurisdictioninanactionthat didnot arise fromthe subj ect
of the previous contacts).

Furthernore, this Court cannot exerci se personal jurisdictionover
BAT I nd. under D. C. Code § 13-423(a)(4) because t he exerci se of such
jurisdictionwouldviol ate due process, as di scussed bel ow, and t he
reach of the D. C. | ong-armstatute does not exceed t he bounds of due
process. "[S]ection 13-423(a)(1) is coextensive in
reach with the personal jurisdictionallowed by the due process cl ause

of the United States Constitution." Shoppers Food War ehouse v. Mbreno,

746 A.2d 320, 329 (D.C. 2000).

The Governnent' s fourth theory offered in support of the exercise
of personal jurisdictionalsofails, because the Governnent has not
shown t hat BAT I nd. engages i n busi ness, derives substantial revenue,
or engages i n any persistent course of conduct in the District of
Col unmbia, as required by D.C. Code § 13-423(a)(4).

Even if the D.C. long-armstatute did permt this Court to
exerci se personal jurisdictionover BAT I nd. under the Governnent's
fourth theory!* the requirenents of due process woul d prohibit it. The

requi rements of due process are satisfied where the exercise of

4 As di scussed above, the | ong-armstatute cannot pernit the
exerci se of personal jurisdictionunder the Governnent's third theory
because where the exerci se of jurisdictionviolates the requirenents of
due process, it isnot permtted by thelong-armstatute. This applies
tothe Governnment's first theory as well, which alsorelies onD.C
Code 8§ 13-423(a)(1).
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personal jurisdiction"does not offend traditional notions of fair play

and substantial justice."” International Shoe Co. v. Washi ngton, 326

U S. 310, 316 (1945) (internal quotation marks omtted). To determ ne
whet her t he exerci se of personal jurisdictionover nonresident BAT I nd.

satisfies International Shoe’'s "traditional notions," this Court nust

consi der two i ssues: first, whether BAT I nd. has "m ni nrumcont acts"”
with D.C., and second, whet her exercisingjurisdictionover BAT I nd.
woul d be reasonable. The Governnent has failed to show that the
exerci se of personal jurisdictionover BATInd. inthe District of
Col unmbi a woul d satisfy the requirenents of due process.

The first inquiry exam nes BAT Ind.'s contacts wththe District
of Col unbi a. A defendant has m ni numcontacts with ajurisdiction when
it has "purposefully directed[its] activities at residents of the
forum andthelitigationresults fromallegedinjuriesthat arise out

of or relatetothose activities." Burger King Corp. v. Rudzew cz, 471

U.S. 462, 472-73 (1985) (internal quotation marks omtted). If a
def endant purposefully directedits activitiestowards aforum it can

expect to be subject tojurisdictioninthat forum See Wrl d-W de

Vol kswagen Corp. v. Wodson, 444 U. S. 286, 297 (1980).

The Government has fail ed to nake a prima faci e showi ng t hat BAT
I nd. has m ni numcontacts withthe District of Col unbia. As discussed
above, the acti ons of ot her Def endants may not be attributedtoit for

pur poses of exercisingjurisdictionunder aconspiracy theory, and BAT
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Ind. itself has not purposefully directedits activities at this forum

BAT I nd. exhi bits none of the fundanental indicators of a conpany
withactivitiesinthe District of Colunbia. It is not |icensed or
qualifiedtotransact businessinthe D strict of Col unbi a and does not
do so. Cook Aff. at § 13. It does not contract to supply services in
the District of Colunbia. 1d. at § 15. It does not maintain a
representative or an agent for service of processinthe District of
Col unbia. 1d. at 71 14, 19. It does not have aninterest in, use or
possess any real property inthe District of Colunbia. |d. at 16. It
has no bank account or tel ephone listing here, does not pay any t axes
here, and has no office, place of business or mailing address here.
Id. at 118, 19-21. It does not contract toinsure or act as surety
for or on any person, property, or risk, contract, obligation, or
agreenent | ocated, executed, or to be performedinthe District of
Colunmbia. Id. at 9 17. See also Def.’s Mem at 2-3.

Inshort, thereis no evidence that BAT | nd. purposeful |y targeted
itsactivities at residents of the District of Col unbia, or even t hat
it coomtted asingleact withinthe District that has any nexus to the

cl ai ms bei ng asserted inthe Conplaint. See Burger King Corp., 471

U.S. at 472-73. The Governnent "fail[s] to showthat [ BAT I nd. "' s]
activities were expressly targeted at” the District of Colunbia. Gty

and County of San Franciscov. Philip Mrris, No. C96-2090, 1998 U. S.

26



Di st. LEXIS 3056, at *15-16 (N.D. Cal. March 3, 1998). Therefore,
exerci sing personal jurisdiction over BAT Ind. would violate the
fundament al requi renments of due process.?®

Because BAT I nd. has no mi ni numcontacts withthis forum there
is no need to proceed to the next step of the due process test to
consi der whet her the exerci se of jurisdictionwouldbereasonable. "A
review ng court nust first exam ne the defendant's contacts with the
forum |[|f the same do not exist insufficient abundance, that is, if

the constitutionally necessary first-tier m ni mumis | acking, the

15 Many ot her courts have consi dered t he questi on of personal
jurisdictionover BAT I nd. The overwhel m ng nunber of themhave found
t hat they did not have jurisdictionover BATInd. See, e.qg., Lyonsv.
Philip Mrris, Inc., No. 99-2843, 2000 W. 1234272 (8th Cir. Sept. 1,
2000); Laborers Local 17 Health and Benefit Fund v. Philip Murris lnc.,
26 F. Supp.2d 593 (S.D. N. Y. 1998) (rev'd on ot her grounds, Laborers
Local 17 Health and Benefit Fundv. Philip Morris Inc., 172 F. 3d 223
(2nd G r. 1999); County of Cook v. Philip Murris, Inc., No. 97-L-04550
(rtr. Gr. Ct. Cook Co.) (Neville, J.); State of Hawaii v. Brown &
Wl lianmson Tobacco Corp., Gvil No. 97-0441-01 (Haw. Gr. Ct.); State
of Indianav. Philip Morris, Inc., No. 49D07-9702-CT-000236 (I nd.
Super. . Marion Co.); State of Californiav. Philip Mrris, Inc., No.
980864 (Cal . Super. &t.); State of Arizona v. Anerican Tobacco Co., No.
CV-96-14769 (Ariz. Super. Ct. Maricopa Co.); andState of Nevada v.
Philip Morris, Inc., No. 9700306 (Nev. Dist. Ct. Washoe Co.). In
addition, "[more than 100 plaintiffs have voluntarily di sm ssed
actions against” BATInd. Fraw ey Aff. at 3. It is true that many of
t hese cases are di stingui shabl e because different state | ong-arm
statutes or state substantive conspiracy |laws were applied, or
di fferent factual proffers were presented, but the trend of the case
law is clearly against the exercise of jurisdiction over BAT Ind.

Nevert hel ess, sone courts have found that they had jurisdiction
over BATInd. See, e.qg., Sinonv. Philip Mdrris, Inc., 86 F. Supp.2d
95 (E D.NY. 2000), andCannonv. B.A T. Industriesp.l.c., et al., No.
Cl-97-0368(1) (MsGr. ., Jackson Cy., Apr. 17, 2000) (Harkey, J.).
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inquiry ends." MetropolitanlLifelns. Co. v. Robertson-Ceco Corp., 84

F.3d 560, 568 (2d Cir. 1996) (citing Donatelli v. National Hockey
League, 893 F.2d 459, 465 (1st Cir. 1990)).

It is alsounnecessary for this Court toreach the question of the
constitutionality of conspiracy theory jurisdiction, asit is clear
t hat whet her or not it is constitutional inthe abstract, thereis no
factual basis for relying on it in this case.

V. Concl usi on

Wel | established, sound policies support the existing | egal
princi pl es which determ ne when a court shoul d exerci se personal
jurisdiction and subj ect a non-resi dent defendant tothe forum s | aw.
In this changing world of globalization, where multi-national
corporations extendtheir activities andinfluenceto every corner of
t he earth, those principles may change or evolvetofit newrealities.
If so, that is a task for appellate courts and | egislatures.

Because t hi s Court has concl uded, on t he basi s of those | ong-
standi ng | egal principlesthat the Governnment has not made a pri ma

faci e showi ng'® that BAT Ind. participatedinthe conspiracy allegedin

6 The Governnent requested an opportunity to conduct
jurisdictional discovery, pursuant to Fed. R Civ. P. 56(f), inthe
event that the Court granted BAT Ind.'s notion. The Governnment
subm tted an exceptional | y vol um nous col |l ection of exhibitswithits
Qpposition, indicatingthat it al ready had anpl e opportunity to conduct
jurisdictional discovery andis unlikelyto uncover evidence of this
Court' s personal jurisdictionover BATInd. if giventhe opportunity.
Mor eover, as was di scussed at oral argunent, the Governnent chose
(perhaps for budgetary reasons) not to goto Engl and t o exan ne t he
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t he Conpl ai nt or had m ni numcontacts with the District of Col unbia, no
basi s exi sts for the exerci se of personal jurisdiction. Defendant's

Motion To Dismss is granted. An Order will acconpany this Opinion.

Cat e

d adys Kessl er
U.S. District Judge

ext ensi ve document repositories |ocated there. Finally, the Government
has not made any detail ed showi ng of what discovery it wi shes to
conduct or what results it thinks such di scovery woul d produce. See
Naartex Consulting Corp. v. Watt, 722 F. 2d 779, 788 (D.C. Cir. 1983)
(holding that it i s not an abuse of discretion for a Court to deny a
request for additional jurisdictional discovery where the party has
al ready had anpl e opportunity to conduct di scovery); Cari bbean Broad.
Sys. v. Cable &Wreless PLC, 148 F. 3d 1080, 1090 (D.C. Cir. 1998)
(holding that "in order to get jurisdictional discovery aplaintiff
nmust have at | east a good faith belief that such di scovery will enabl e
it to show that the court has personal jurisdiction over the
def endant ") ; GIE New Medi a Servs. Inc. v. Bell South Corp., 199 F. 3d
1343, 1351 (D.C. Gr. 2000) (holdingthat "if a party denonstrates that
it can supplenment its jurisdictional allegations through discovery,
then jurisdictional discoveryisjustified'). Therefore, this Court
deni es t he Gover nnent request to conduct additional jurisdictional
di scovery.
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF ANERI CA,
Plaintiff,
V. Civil Action
No. 99-2496 (CGK)
PH LI P MORRI S | NCORPORATED,

et al.,

Def endant s.

ORDER
This matter is before the Court on Def endant British Ameri can
Tobacco I ndustries p.l.c. todismss the Conplaint for | ack of personal
jurisdiction. For the reasons di scussed i nthe acconpanyi ng Menor andum
Opinion, it is this day of Septenber 2000 hereby
CRDERED, that the Motion To D sm ss of Def endant British Anerican
Tobacco Industries p.l.c. is granted.

d adys Kessl er
U.S. District Judge
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